JUDGMENT OF THE COURT (Grand Chamber)

3 September 2008

(Common foreign and security policy (CFSP) — Restrictive measures taken against persons and
entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban — United Nations
— Security Council — Resolutions adopted under Chapter VIT of the Charter of the United Nations

— Implementation in the [Union| — Common Position 2002/402/CFSP — Regulation (EC} No

881/2002 - Measures agamst persons and entities included in a list drawn up by a body of the
Urnuted Nations — Freezing of funds and economic resources — Committee of the Security Council
created by paragraph 6 of Resolution 1267 (1999) of the Secunty Counail (Sanctions Committee) —
Inclusion of those persons and entities in Annex [ to Regulation (EC) No 881/2002 — Actions for

annulment — Competence of the [Union] — Joint legal basis of [Articles 75, 215 and the first
sentence of 352(1) TFEU] — Fundamental rights — Right to respect for property, right to be heard
and right to effective judicial review)

In Joined Cases C-402/05 P and C-415/05 P,

TWO APPEALS under Article 56 of the Statute of the Court of Justice, lodged on 17 and 21
November 2005, respectively,

Yassin Abdullah Kadi, residing in Jeddah (Saudi Arabia), represented by 1. Brownle QC, ID.
Anderson QC and P. Samni, Barnister, nstructed by G. Martin, Sohator, with an address for service

in Luxembourg,

Al Barakaat International Foundation, established in Spinga (Sweden), represented by L.
Silbersky and T. Olsson, advckater,

appellants,
the other parties to the proceedings being:

Council of the European Union, represented by M. Bishop, E. Finnegan and E. Karlsson, acting
as Agents,

defendant at first instance,
supported by

Kingdom of Spain, represented by J. Rodripuez Carcamo, acting as Agent, with an address for
service in Luxembourg,

French Republic, represented by G. de Bergues, E. Belliard and S. Gasri, acting as Agents,
Kingdom of the Netherlands, represented by H.G. Sevenster and M. de Mol, acting as Agents,
interveners on appeal,

Commission of the European [Union], represented by C. Brown, |. Enegren and P.]. Kuyjper,
acting as Agents, with an address for service in Luxembourg,

defendant at first instance,

supported by:



French Republic, represented by (5. de Bergues, E. Belliard and S. Gasri, acting as Agents,
mtervener on appeal,

United Kingdom of Great Britain and Northern Ireland, represented by R. Caudwell, E.
Jenkinson and S. Behzadi-Spencer, acting as Agents, assisted by C. Greenwood QC and A.
Dashwood, Barrister, with an address for service in Luxembourg,

mtervener at first instance,

THE COURT (Grand Chamber),

composed of: V. Skourts, President, C.W.A. Timmermans (Rapporteur), A. Rosas and K. Lenaerts,
Presidents of Chambers, |.N. Cunha Rodngues, R. Silva de Lapuerta, I<. Schiemann, J. Makarczylk,
P. Karis, P. Lindh, ].-C. Benichot, T. von Danwitz and A. Arabadjiev, Judges,
Advocate General: M. Poiares Maduro,
Registrar: |. Swedenborg, Administrator,

having regard to the wiitten procedure and further to the hearning on 2 October 2007,

after hearing the Opinion of the Advocate General at the sitting on 16 January 2008 (C—402/ 05 P)
and 23 January 2008 {C-415/05 P),

gives the following

Judgment

1 By their appeals, Mr Kadi (C-402/05 P) and Al Barakaat International Foundation (‘Al Barakaat’) {C-

2 By

415/05 P) seek to have set aside the judgments of the Court of First Instance of the European
[Union] of 21 September 2005 in Case T-315/01 Kadi v Counci{ ond Commeission [2005] ECR 11-3649
(‘Kadf) and Case T-306/01 Yusuf and Al Barakaat International Foundation v Council and Conmission
[2005] ECR II-3533 (“Yusuf and Al Barakaar) (together, ‘the judgments under appeal’).

those judgments the Court of First Instance rejected the actions brought by Mr Kadi and Al
Barakaat against Council Regulation (EC) No 881/2002 of 27 May 2002 unposing certain specific
restrictive measures directed against certain persons and entities associated with Usama bin Laden,
the Al-Qaeda netwotk and the Taliban, and repealing Council Regulation (EC) No 467 /2001
prohibiting the export of certain goods and services to Afghanistan, strengthening the flight ban
and extending the freeze of funds and other finanaal resources in respect of the Taliban of

Afghanistan (O] 2002 L 139, p. 9, ‘the contested regulation”), in so far as that act relates to them.

Legal context

3 Under Article 1(1) and (3) of the Charter of the United Nations, signed at San Francisco (United States

of Amernica) on 26 June 1945, the purposes of the United Nations are inter alia [tjo mamtain
international peace and security’ and [t]o achieve international cooperation in solving international
problems of an economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as
to race, sex, language, or religion’.

4 Under Article 24(1) and (2) of the Charter of the United Nations:



‘1. In order to ensure prompt and effective action by the United Naticns, its Members confer on
the Security Council primary responsibility for the maintenance of international peace and security,

and agree that in carrying cut its duties under this responsibility the Security Council acts on their
behalf.

2. In discharging these duties the Secunty Council shall act in accordance with the Purposes and
Prnciples of the United Nations. The specific powers granted to the Secunty Counal for the
discharge of these duties are laid down in Chapters VI, V1L, VIII, and XI1.°

5 Article 25 of the Charter of the United Nations provides that [tlhe Members of the United Nations
agree to accept and carry out the decisions of the Security Council in accordance with the present
Charter’.

G Articles 39, 41 and 48 of the Charter of the United Nations form part of Chapter VII therectf, headed
‘Action with respect to threats to the peace, breaches of the peace, and acts of aggression’.

7 In accordance with Article 39 of the Charter of the United Nations:

‘The Security Council shall determine the existence of any threat to the peace, breach of the peace,
or act of aggression and shall make recommendations, or decide what measures shall be taken in
accordance with Articles 41 and 42, to maintain or restore international peace and security.’

8 Article 41 of the Charter of the Umited Nations 1s worded as follows:

The Security Council may decide what measures not involving the use of armed force are to be
employed to give effect to 1ts decisions, and it may call upon the Members of the Umted Nations
to apply such measures. These may include complete or partial interruption of economic relations
and of rail, sea, ar, postal, telegraphic, radic, and other means of communication, and the
severance of diplomatic relations.

9 By virtue of Article 48(2) of the Charter of the United Nations, the decisions of the Security Council
for the maintenance of international peace and security ‘shall be carried out by the Members of the
United Nations directly and through their action in the appropriate international agencies of which
they are members’.

10 Article 103 of the Charter of the United Nations states that [in the event of a conflict between the
obligations of the Members of the United Nations under the present Charter and their obligations
under any other international agreement, their obligations under the present Charter shall prevail’,

Background to the disputes

11 The background to the disputes has been set out in paragraphs 10 to 36 of Kadi and in paragraphs 10
to 41 of Yausuf and Al Barakaat.

12 For the purposes of this judgment it may be summarised as follows.

13 On 15 October 1999 the Security Council adopted Resolution 1267 (1999), in which it, inter alia,
condermmned the fact that Afghan territory continued to be used for the sheltering and traming of
terrorists and planning of terrorist acts, reaffirmed its conviction that the suppression of
international terrorism was essential for the mamtenance of international peace and security and
deplored the fact that the Taliban continued to prowvide safe haven to Usama bin Laden and to
allow him and others associated with him to operate a network of terrorist training camps from
territory held by the Taliban and to use Afghanistan as a base from which te sponsor international
terrorist operations.



14 In

15 In

the second paragraph of the resclution the Security Council demanded that the Taliban should
without further delay turn Usama bin Laden over to appropriate authorities i a country where he
has been indicted, or to appropriate authornties in a country where he will be arrested and
effectively brought to justice. In order to ensure comphance with that demand, paragraph 4(b) of
Resolution 1267 (1999) provides that all the States must, in particular, “freeze funds and other
financial resources, incuding funds derived or generated from property owned or controlled
directly or indirectly by the Taliban, or by any undertaking owned or controlled by the Taliban, as
designated by the Committee established by paragraph 6 below, and ensure that neither they nor
any other funds or financial resources so designated are made available, by their nationals or by any
persons within their territory, to or for the benefit of the Taliban or any undertaking owned or
controlled, directly or indirectly, by the Taliban, except as may be authorised by the Committee on

a case-by-case basis on the grounds of humanitarian need’.

paragraph 6 of Resolution 1267 (1999), the Security Council decided to establish, in accordance
with tule 28 of its provisional rules of procedure, a committee of the Security Council composed of
all its members {‘the Sanctions Committee”), responsible in particular for ensuring that the States
mmplement the measures imposed by paragraph 4, designating the funds or other financial
resources teferred to in paragraph 4 and considering requests for exemptions from the measures

imposed by paragraph 4.

16 Taking the wiew that action by the [Umocn] was necessary in order to implement Resolution 1267

(1999), on 15 November 1999 the Council adopted Common Position 1999 /727 /CFSP
concerning restrictive measures against the Taliban (O] 1999 L 204, p. 1),

17 Article 2 of that Common Position prescribes the freezing of funds and other financial rescurces held

abroad by the Taliban under the conditicns set out in Security Council Resolution 1267 (1999).

18 On 14 February 2000, on the basis of [Articles 75 and 215 TFEU], the Counal adepted Regulation

(EC) No 337/2000 concerning a {light ban and a freeze of funds and other financial resources in
respect of the Taliban of Afghanistan (O] 2000 L 43, p. 1).

19 On 19 December 2000 the Security Council adopted Resolution 1333 (2000), demanding, mnter alia,

that the Taliban should comply with Resclution 1267 (1999), and, in particular, that they should
cease to provide sanctuary and training for international terrorists and their organisations and turn
Usama bin Laden over to appropnate authorities to be brought to justice. The Secunty Counail
decided, in particular, to strengthen the flight ban and freezing of funds imposed under Resolution
1267 (1999).

20 Accordingly, paragraph 8(c) of Resolution 1333 (2000) provides that the States are, inter alia, t]o

freeze without delay funds and other financial assets of Usama bin Laden and mdividuals and
entities associated with him as designated by the [Sanctions Comrmttee|, including those mn the Al-
Qaeda organisation, and including funds detived or generated from property owned or controlled
directly or indirectly by Usama bin Laden and individuals and entities associated with him, and to
ensure that neither they nor any other funds or finanaal resources are made avalable, by their
nationals or by any persons within their territory, directly or mndirectly for the benefit of Usama bin
Laden, his associates or any entitties owned or controlled, directly or indirectly, by Usama bin
Laden or individuals and entities associated with him mncduding the Al-Qaeda orgamisation’,

21 In the same provision, the Security Council instructed the Sanctions Committee to maintain an

updated list, based on information provided by the States and regional organisations, of the
individuals and entities designated as associated with Usama bin Laden, including those in the Al-
Qaeda organisation.



22 In paragraph 23 of Resolution 1333 (2000), the Security Council decided that the measures imposed,
mnter alia, by patagraph 8 wete to be established for 12 months and that, at the end of that pencd, it

would decide whether to extend them for a further period on the same conditions.

23 Taking the view that action by the European [Union| was necessary in order to implement that
resolution, on 26 February 2001 the Councl adopted Common Position 2001/154/CFSP
concerning additional restrictive measures agamst the Taliban and amending Common Pesiticn

96/746/CFSP (O] 2001 L 57, p. 1).

24 Article 4 of that common position provides:

‘Funds and other financial assets of Usama bin Laden and individuals and entities assoaated with
him, as designated by the Sanctions Comumuttee, will be frozen, and funds or other financial
resources will not be made available to Usama bin Laden and individuals or entities associated with
him as designated by the Sanctions Commuittee, under the conditicns set out i [Resolution 1333
(200032

25 On 6 March 2001, on the basis of [Articles 75 and 215 TFEU], the Council adopted Regulation (EC)
No 46772001 prohibiting the export of certain goods and services to Alghanistan, strengthening
the flight ban and extending the freeze of funds and other finanaal resources in respect of the
Taliban of Afghanistan, and repealing Regulation No 337/2000 (O] 2001 L 67, p. 1.

26 'The third recital in the preamble to that regulation states that the measures provided for by Resclution
1333 (2000) “fall under the scope of the Treaty and, therefore, notably with a view to avoiding
distortion of competition, [Union] legislation is necessary to implement the relevant decisions of
the Security Council as far as the territory of the [Union] 1s concerned’,

27 Article 1 of Regulation No 467 /2001 defines what is meant by funds” and freezing of funds’.

28 Under Article 2 of Regulation No 467/2001:

‘1. All funds and other financial resources belonging to any natural or legal person, entity or body
designated by the ... Sanctions Committee and listed in Annex [ shall be frozen.

2. No funds or other financial resources shall be made available, directly or indirectly, to or for the
benefit of, persons, entities or bodies designated by the Taliban Sanctions Conumittee and listed in
Annex [

3. Paragraphs 1 and 2 shall not apply te funds and financial resources for which the Taliban
Sanctions Committee has granted an exemption. Such exemptions shall be obtained through the
competent authorities of the Member States histed in Annex 1.

29 Annex I to Regulation No 467/2001 contains the list of persons, entities and bodies aflected by the
freezing of funds imposed by Articdle 2. Under Article 10(1} of Regulation No 467/2001, the
Comrmussion was empowered to amend or supplement Annex | on the basis of determinations
made by either the Secunty Council or the Sanctions Commmittee.

30 On 8 March 2001 the Sanctions Comumttee published a first consolidated list of the entities which and
the persons who must be subjected to the freezing of funds pursuant to Secunty Council
Resolutions 1267 (1999) and 1333 (2000 (see the Comumittee’s press release AFG /131 8C/7028 of
8 March 2001}, That lst has since been amended and supplemented several times. The
Comrmussion has in consequence adopted various regulations pursuant to Article 10 of Regulation
No 467/2001, in which it has amended or supplemented Annex [ to that regulation.



31 On 17 October and 9 November 2001 the Sanctions Committee published two new additions to its
summary list, including i particular the names of the following entity and person:

— ‘Al-Qadi, Yasin (A.ICA. Kadi, Shaykh Yassin Abdullah; A.KLA. [Kahdi, Yasin), Jeddah, Saudi
Arabia’, and

— ‘Barakaat International Foundation, Box 4036, Spanga, Stockholm, Sweden; Rinkebytorget 1, 04,
Spanga, Sweden’.

32 By Commission Regulation (EC) No 2062/2001 of 19 October 2001 amending, for the third time,
Regulation No 467 /2001 (O] 2001 L 277, p. 25), Mr Kadi’s name was added, with others, to
Annex [.

33 By Commission Regulation (EC) No 2199/2001 of 12 November 2001 amending, for the fourth tirme,
Regulation No 467/2001 (O] 2001 L 295, p. 16), the name Al Barakaat was added, with others, to
Annex [.

34 On 16 January 2002 the Securty Counal adopted Resolution 1390 (2002), which lays down the
measures to be directed against Usama bin Laden, members of the Al-Qaeda network and the
Taliban and other associated individuals, groups, undertakings and entities. Paragraphs 1 and 2 of
that resolution provide, in essence, for the continuance of the measures freezing funds imposed by
paragraphs 4(b) of Resolution 1267 (1999) and 8(c) of Resolution 1333 (2000). In accordance with
paragraph 3 of Resolution 1390 (2002), those measures were to be reviewed by the Security
Counail 12 months after their adoption, at the end of which peried the Counail would etther allow
those measures to continue or decide to improve them.

35 Taking the view that action by the [Union] was necessary in order to implement that resolution, on 27
May 2002 the Council adopted Commen Position 2002/402/CFSP concerning restrictive
measures against Usama bin Laden, members of the Al-Qaeda orgamisation and the Taliban and
other individuals, groups, undertakings and entities associated with them and repealing Common
Positions 96/746, 1999/727, 2001/154 and 2001/771/CFSP (O] 2002 L 139, p. 4). Article 3 of
that Common Position prescribes, inter alia, the continuation of the freezing of the funds and
other financial assets or economic resources of the individuals, groups, undertakings and entities
referred to i the list drawn up by the Sanctions Commuttee in accordance with Security Council
Resclutions 1267 (1999) and 1333 (2000).

36 On 27 May 2002 the Council adopted the contested regulation on the basis of [Articles 75, 215 and
the first sentence of 352(1) TFEU].

37 According to the fourth rectal in the preamble to that regulation, the measures laid down by, inter alia,
Reselutien 1390 (2002) fall within the scope of the Treaty and, ‘therefore, notably with a view to
avoiding distortion of competition, [Union] legislation is necessary to implement the relevant
deasions of the Secunty Council as far as the terntory of the [Union| 1s concerned’.

38 Article 1 of Regulation No 881/2002 defines ‘funds’ and ‘freezing of funds’ in terms which are
essentially identical to those used in Article 1 of Regulation No 467 /2001.

39 Under Article 2 of Regulation No 881,/2002:

“l. All funds and economuc resources belonging to, or owned or held by, a natural or legal person,
group or entity designated by the Sanctions Committee and listed m Annex [ shall be frozen.

2. No funds shall be made available, directly or indirectly, to, or for the benefit of, a natural or legal
person, group or entity designated by the Sanctions Cormmuttee and listed 1 Annex L.



3. No economic resources shall be made available, directly or indirectly, to, or for the benefit of, a
natural or legal person, group or entity designated by the Sanctions Committee and listed in Annex
1, 50 as to enable that person, group or entity to obtain funds, goods or services”’

40 Annex | to the contested regulation contains the list of persons, groups and entities affected by the
freezing of funds imposed by Article 2 of that repulation. That list includes, inter alia, the names of
the following entity and persons:

— ‘Al Barakaat International Foundation; Box 4036, Spanga, Stockholm, Sweden; Rinkebytorget 1,
04, Spanga, Sweden’, and

— ‘Al-Qadi, Yasin (ahas KKAIDI, Shaykh Yassin Abdullah; alias KAHIDL, Yasmn), Jeddah, Sauch
Arabia’,

41 On 20 December 2002 the Security Council adepted Resclution 1452 (2002), intended to faclitate the
mmplementation of counter-terrorism obligations. Paragraph 1 of that resolution provides for a
number of derogaticns from and exceptions to the freezing of funds and econormc rescurces
mmposed by Resolutions 1267 (19991 and 1390 (2002) which may be granted by the Member States

on humarnitarian grounds, on condition that the Sanctions Committee gives its consent.

42 On 17 January 2003 the Secunty Councl adopted Resolution 1455 (2003), intended to umprove the
mmplementation of the measures imposed in paragraphs 4(b) of Resolution 1267 (1999), 8(c) of
Resclutien 1333 (2000) and 1 and 2 of Resolution 1390 (2002). In accordance with paragraph 2 of
Resclution 1455 (2003), those measures are again to be improved after 12 months or earher if
necessary.

43 Taking the view that actien by the [Union] was necessary in order to implement Resolution 1452
(20023, on 27 February 2003 the Council adopted Common Position 2003/140/CFSP concerning
exceptions to the restrictive measures imposed by Common Poesition 2002/402 (O] 2003 L 53, p.
62). Article 1 of Common Position 2003/140 provides that, when implementing the measures set
out in Article 3 of Common Position 2002/402, the [Union] is to provide for the exceptions
permitted by that resolution (2002).

44 On 27 March 2003 the Council adopted Regulation (EC) No 56172003 amending, as regards
exceptions to the [reezing of funds and economic resources, Regulation (EC) No 831,/2002 (O]
2003 L 82, p. 1). In the fourth recital in the preamble to that regulation, the Council states that it is
necessary, in view of Resolution 1452 (2002), to adjust the measures imposed by the [Union].

45 In accordance with Article 1 of Regulation No 561/2003, the following article is to be inserted in the
contested regulation:

‘Article 2a

1. Article 2 shall not apply to funds or economic resources where:

(a) any of the competent authorities of the Member States, as listed in Annex IT, has determined,
upon a request made by an interested natural or legal person, that these funds or economic
resources are:

(1) necessary to cover basic expenses, incuding payments for foodstuffs, rent or mortgage,
medicines and medical treatment, taxes, insurance premiums, and public utility

charges;

(1) mtended exclusively for payment of reasonable professional fees and reimbursement of
mncurred expenses associated with the provision of legal services;



(111} intended exclusively for payment of fees or service charges for the routine holding or
maintenance of frozen funds or frozen economic resources; or

(1v) necessary for extracrdinary expenses; and

(b) such determination has been notified to the Sanctions Committee; and

{c) (1) m the case of a determination under pomt (a){1), (it} or (11), the Sanctions Committee has not
objected to the determination within 48 hours of notification; or

(i1) in the case of a determination under point (a)(iv), the Sanctions Commuttee has approved
the determination.

2. Any person wishing to benefit from the provisions referred to in paragraph 1 shall address its
request to the relevant competent authorty of the Member State as listed in Anmex 1.

The competent authority listed in Annex II shall promptly notify both the person that made the
request, and any other person, body or entity known to be directly concerned, in writing, whether
the request has been granted.

The competent authority shall also inform other Member States whether the request for such an
exception has been granted.

3. Funds released and transferred within the [Union] in order to meet expenses or recognised by
virtue of this Article shall not be subject to further restrictive measures pursuant to Article 2.

5}

The actions before the Court of First Instance and the judgments under appeal

46 By applications lodged at the Registry of the Court of First Instance, Mr Kadi and Al Barakaat both
brought actions seeking annulment of Repulation No 467/2001, the former seeking annulment
also of Regulation No 2062/2001 and the latter annulment also of Regulation No 2199/2001, in so
tar as those measures concern them. During the proceedings before the Court of First Instance,
the appellants amended their daims and pleas in law, so as to refer thenceforth to the contested
regulation, in so far as that measure concerns themn.

47 By orders of the President of the First Chamber of the Court of First Instance, the United Kingdom
of Great Butain and Northemn Ireland was given leave to intervene mn support of the forms of
order sought by the defendants at first instance.

48 In the judgments under appeal, the Court of First Instance decided as a preliminary point that each
action must be regarded as being directed thenceforth against the Counail alene, supported by the
Commission and the United Kingdom, and the sole object of each must be considered to be a
claim for anmilment of the contested regulation, in so far as it concerned the respective applicants

(Kadi, patagraph 58, and Ywsuf and A Barakaat, paragraph 77).

49 In support of his daims, Mr Kadi put forward in his application before the Court of First Instance
three grounds of annulment alleging, in essence, breaches of his fundamental rights. The first
alleges breach of the right to be heard, the second, breach of the right to respect for property and
of the principle of proportionality, and the third, breach of the night to effective judicial review.



50 For its part, Al Barakaat based its daims on three grounds of annulment: the first alleges that the

Council was incompetent to adopt the contested regulation, the second alleges infringement of
[Article 288 TFEU] and the third alleges breach of its fundamental rights.

As regards the Conncil's competence concerning the adaption of the contested requlation

51 In the contested judgments, the Court of First Instance first of all considered whether the Council was
competent to adopt the contested regulation on the legal basis of of [Articles 75, 215 and the first
sentence of 352(1) TFEU], taking the view, mn paragraph 61 of Kadi, that that was a matter of
public pelicy which could therefore be raised by the [Union] judicature of its own motion.

52 In Yusuf and Al Barakaat, the Court of First Instance at the outset dismmissed the applicants’ claim
alleging that there was no legal basis for Regulation No 467/2001.

53 In paragraph 107 of that judgment, the Court of First Instance found it appropriate to take such a step,
even though the ground of challenge had become devoid of purpose because of the repeal of that
regulation by the contested regulation, for it considered that the grounds on which 1t dismissed that
caim formed part of the premisses of its reasoning concerning the legal basis of the latter
regulation, thenceforth the sole subject of the action for annulment.

54 In thus connection, it first rejected, in Yasuf and Al Barkaat, patagraphs 112 to 116, the arpurnent that
the acts in question affected individuals, who were moreover nationals of a Member State, whereas

[Articles 75 and 215 TFEU] authorised the Council to take measures against third countries only.

55 In paragraph 115 of that judgment, the Court of Tirst Instance held that, just as economic or financial
sanctions may legitimately be directed specifically at the rulers of a third country, rather than at the
country as such, they may be directed at the persons or entities associated with those rulers or
directly or indirectly controlled by them, wherever they may be.

56 According to paragraph 116, that mterpretation, which 1s not contrary to the letter of [Article 75
TFEU] or [Article 215 TFEU], 1s justified both by considerations of effectiveness and by
humanitarian concerns.

57 Next, in Yusuf and Al Barakaat, paragraphs 117 to 121, the Court of First Instance rejected the
argument that the measures at issue in that case were not intended to intermupt or rechuce economic
relations with a third country but to combat mternational terrorism and, mere particularly, Usama
bin Laden.

58 Finally, in paragraphs 122 and 123 of that judgment, it rejected the argument that those measures were
disproportionate to the objective pursued by [Articles 75 and 215 TFEU.

59 With regard, next, to the challenge to the legal basis of the contested regulation, the Court of First
Instance first held, that, as the Council and the Commission have maintained, [Articles 75 and 215
TFEU] did not constitute in themselves a sufficient legal basis for that repulation (Kadz, paragraphs
92 to 97, and Yasuf and Al Barakaat, paragraphs 128 to 133).

60 It found, in particular, that that regulation was mtended to enforce what are known as ‘smart’
sanctions of a new kind, a feature of which is that there 1s nothmg at all te link the sanctions to the
territory or the governing regime of a third country, for after the collapse of the Taliban regime the
measures at issue, as provided for by Resolution 1390 (2002), were aimed directly at Usama bin
Laden, the Al-(Qaeda network and the persons and entities associated with them.

61 According to the Court of First nstance, in the light of the wording of [Articles 75 and 215 TFEU,

and espeaially of the expressions ‘as regards the third countres concemed’ and “with one or more



third countries’ appearing there, it is not possible to have recourse to those arficles to impose that
new kind of sanction. They in fact authorise only the adoption of measures against a third country,
which may include the milers of such a country and the individuals and entities associated with
them or controlled by them, directly or indirectly. When, however, the regime targeted by those
measures has disappeared, there no longer exists a sufficient link between those individuals or
entities and the third country concerned.

62 The Court of First Instance held, secondly, that the Counal had rightly considered that [the first
sentence of Article 352(1) TFEU] did not on its own constitute an adequate legal basis for the
adoption of the contested regulation (Kadi, paragraphs 98 to 121, and Yawsuf and Al Barakaat,
paragraphs 134 to 157).

63 In that regard 1t decided that the fight against international terrorism, particularly by the imposition of
economic and financial sanctions, such as the freezing of funds, in respect of individuals and
entities suspected of contributing to the funding of terrorism, cannot be made to refer to one of
the objects which [Article 3TEU] expressly entrust to the [Union| (Kadi, paragraph 116, and Yasaf
and Al Barakaat, paragraph 152).

64 According to the Court of First Instance, the measures provided for by the contested regulation could
not be authorised by the object of establishing a common commercial policy ([Artide 3 TEUJ),
since the [Union|’s commeraal relations with a third country are not at issue in a situation such as
that m the cases before it. Nor could the objective of creating a system ensunng that competition
mn the internal market 1s not distorted ([Article 3 TEU]), be validly relied on, for in any event the
elements presented to the Court of First Instance provided ne grounds for considering that the
contested regulation actually helps to avoid the nsk of impediments to the free movement of
capital or of appreciable distortion of competition.

65 The Court of First Instance held, thirdly, that the Council was competent to adopt the contested
regulation which sets in motion in the [Union| the economic and finandal sanctions provided for
by Common Position 2002/402, on the joint basis of [Articles 75, 215 and the first sentence of
352(1) 'TFEU] (Kad:, paragraph 135, and Yusuf and Al Barakaat, paragraph 170).

66 On this pomnt, the Court of First Instance considered that account had to be taken of the brdge,
explicitly established at the time of the revision caused by the Maastricht Treaty, between [Umon]|
actions imposing economic sanctions under [Articles 75 and 215 TFEU] and the objectives of the
Treaty on European Union in the sphere of external relations (Kadi, patagraph 123, and Ywsaf and
Al Barakaat, pacagraph 159).

67 According to the Court of First Instance, [Articles 75 and 215 TTFEU] are wholly special provisions of
the [Treaty on the Functicning of the European Union], in that they expressly contemplate
situations in which action by the [Union| may prove to be necessary in order to achieve not one of
the objects of the [Union] as fixed by the [Treaty on the Functioning of the European Union] but
rather one of the objectives specifically assigned to the European Union by [Article 3 TEU],
namely, the implementation of a common foreign and secunty policy (‘CESP’) (Kadl, paragraph 124,
and Yusuf and Al Barakaat, paragraph 160).

68 Under [Articles 75 and 215 TFEU], actien by the [Union] is in actual fact, according to the Court of
First Instance, action by the Union, the implementation of which finds its basis m the [Unicn]
pillar after the Council has adopted a commeoen position or a joint action under the CFSP (Kad,
patagraph 125, and Yusuf and Al Barakaat, paragraph 161),

Observance of (Article 288 TFEU]

GO In Yusuf and Al Barakaat, the Court of First Instance then went on to exarnine a plea raised only in the
case giving rise to that judgment, alleging that the contested regulation, in so far as it directly



prejudiced the rights of individuals and prescribed the imposition of individual sanctions, had no
general application and therefore contravened [Article 288 TFEU]. That regulation could not, as a
result, be understood to be a regulation, but rather a bundle of individual decisions.

70 In paragraphs 184 to 188 of that judgment the Court of First Instance rejected that plea.

71 In paragraph 186 of that judgment, it held that the contested regulation unarguably had general
application within the meaning of the second paragraph of [Article 288 TFEU], since 1t prohibits
anyone to make available funds or economic resources to certain persons.

72 The Court of First Instance added that the fact that those persons are expressly named in Annex [ to
the regulation, so that they appear to be directly and individually concerned by 1t, within the
meaning of the fourth paragraph of [Article 263 TFEU], in no way affects the general nature of
that prohibition which 1s effective erga omnes, as i1s made clear, in particular, by Article 11 of the

regulation.

Coneerning respect of certain fundamental rights

73 As regards, last, the pleas alleging, i both cases, breach of the applicants” fundamental rights, the
Court of First Instance considered it appropriate to consider, in the first place, the relationship
between the international legal order under the Urnited Nations and the domestic or [Union] legal
order, and also the extent to which the exercise by the [Umon] and its Member States of their
powers 1s bound by resclutions of the Security Councail adopted under Chapter VII of the Charter
of the Umted Nations. This consideration would effectively determine the scope of the review of
lawfulness, particularly having regard to fundamental rights, which that court must carry out in
respect of the [Union] acts giving effect to such resolutions. It is only if it should find that they fall
within the scope of its judicial review and that they are capable of leading to annulment of the
contested regulation that the Court of First Instance would have to mile on those alleged breaches
(Kadi, patagraphs 178 to 180, and Yasuf and Al Barakadt, paragraphs 228 to 230).

74 Examuning first the relationship between the international legal order under the United Nations and
the domestic legal orders or the [Union] legal ordet, the Court of First Instance ruled that, from
the standpoint of international law, the Member States, as Members of the United Nations, are
bound to respect the prinaple of the primacy of their oblipations under the Charter’ of the United
Nations, enshrined in Article 103 thereof, which means, in particular, that the obligation, laid down
in Article 25 of the Charter, to carry out the decisions of the Security Council prevals over any
other obligation they may have entered into under an international agreement (Kadi, paragraphs
181 to 184, and Yusuf and Al Barakaat, paragraphs 231 to 234).

75 According to the Court of First Instance, that obligation of the Member States to respect the principle
of the primacy of obligations undertaken by virtue of the Charter of the United Nations is not
affected by the [Treaty on the Functioning of the European Union|, for it is an obligation arising
from an agreement conduded before the Treaty, and so falling within the scope of [Articde 351
TFEU]. What is more, [Article 347 TFEU] is intended to ensure that that principle is observed
(Kadi, paragraphs 185 to 188, and Yasuf and Al Barakaat, paragraphs 235 to 238).

76 The Court of First Instance concluded that resolutions adopted by the Security Council under Chapter
VII of the Charter of the United Nations are binding on all the Member States of the [Union]
which must therefore, in that capaaty, take all measures necessary to ensure that those resolutions
are put into effect and may, and indeed must, leave unapplied any provision of [Union] law,
whether a provision of prmary law or a general prnciple of [Union] law, that raises any
mmpediment to the proper performance of their obligations under that Charter (Kadi, paragraphs
189 and 190, and Yasuf and Al Barakaat, paragraphs 239 and 240).



77 However, according to the Court of First Instance, the mandatory nature of those resolutions
stemming from an obligation under international law does not bind the [Union], for the latter is
not, as such, directly bound by the Charter of the United Nations, not being a Member of the
United Nations, or an addressee of the resolutions of the Secunity Council, or the successor to the
rights and obligations of the Member States for the purposes of public international law (Kad,
paragraph 192, and Yausaf and Al Barakaar, paragraph 242).

78 Nevertheless, that mandatory force binds the [Umon| by virtue of [Union] law (Kadi, paragraph 193,
and Yasuf and Al Barakaat, paragraph 243).

79 In that regard, the Court of First Instance referring, by analogy, to Joined Cases 21/72 to 24/72
International Fruit Comspany and Others [1972] ECR 1219, paragraph 18, in particular, held that, in so
far as under the [Treaty on the Functicning of the Furopean Union] the [Union| has assumed
powers previously exercised by Member States in the area governed by the Charter of the United
Nations, the provisions of that Charter have the effect of binding the [Union] (Kad, paragraph 203,
and Yasuf and Al Barakaat, paragraph 253).

80 In the following paragraph in those judgments, the Court of First Instance concluded, first, that the
[Umon| may not infringe the obligations mimposed on its Member States by the Charter of the
United Nations or unpede their performance and, second, that in the exercise of its powers it is
bound, by the very Treaty by which 1t was established, to adopt all the measures necessary to
enable its Member States to fulfil those cbligations.

81 Being thus called upon, i the second place, to detetmine the scope of the review of legality, especially
in the light of fundamental rights, that it must carry out concerning [Union| measures giving effect
to resolutions of the Security Council, such as the contested regulation, the Court of First Instance
tirst recalled, in Kadi, patagraph 209, and Yasuf and Al Barakaat, paragraph 260, that, according to
case-law, the Furopean [Union] 1s based on the tule of law, inasmuch as neither its Member States
nor its institutions can avoid review of the question whether their acts are in conformuty with the
basic constitutional charter, the [Treaty on the Functioning of the Furopean Union|, which
established a complete systern of legal remedies and procedures designed to enable the Court of
Justice to review the legality of acts of the institutions.

82 In Kadi, paragraph 212, and Yusuf and Al Barakast, paragraph 263, the Court of First Instance
considered, however, that the question ansmg m the cases before it was whether there exist any
structural limits, unposed by general international law ot by the [Treaty on the Functioning of the
European Union] itself, on that judicial review.

83 In that connection the Court of First Instance recalled, in Kadi, paragraph 213, and Yusuf and A/
Barakaat, paragraph 264, that the contested regulation, adopted in the light of Common Peosition
2002/402, constitutes the implementation at [Unicn] level of the obligation placed on the Member
States of the [Union], as Members of the United Nations, to give effect, if appropriate by means of
a [Unton| act, to the sanctions against Usama bin Laden, members of the Al-Qaeda network and
the Taliban and other assoaated individuals, groups, undertakings and entities, which have been
decided and later strengthened by several resclutions of the Secunty Council adopted under
Chapter VII of the Charter of the United Nations.

84 In that situation, the [Union] acted, according to the Court of First Instance, under circumscribed
powers leaving it no autonomous discretion in their exercise, so that it could, in particular, neither
directly alter the content of the resolutions at issue nor set up any mechanism capable of giving rise

to such alteration (Kadi, patagraph 214, and Ywsuf and A Barakaat, pacagraph 265).

85 The Court of First Instance inferred therefrom that the applicants’ challenging of the internal
lawfulness of the contested regulation implied that the Court of First Instance should undertake a
review, ditect or indirect, of the lawfulness of the resolutions put into effect by that regulation in



the light of fundamental rights as protected by the [Unicn| legal order (Kadi, paragraphs 215 and
216, and Yusuf and A Barakaat, paragraphs 266 and 267).

86 In paragraphs 217 to 225 of Kadi, drawn up in terms identical to those of paragraphs 268 to 276 of
Yasuf and Al Barakaat, the Court of First Instance held as follows:

217 The nstitutions and the United Kingdem ask the Court as a matter of pronaple to decline all
jurisdiction to undertake such indirect review of the lawfulness of those resolutions which,
as rules of international law binding on the Member States of the [Urnicn|, are mandatory for
the Court as they are for all the [Umnion| institutions. Those parties ate of the view,
essentially, that the Court’s review ought to be confined, on the one hand, to ascertaming
whether the rules on formal and procedural requirements and junsdiction mmposed mn this
case on the [Union| institutions were observed and, on the other hand, to ascertamning
whether the [Union| measures at 1ssue were appropriate and proportionate in relation to the
resolutions of the Security Council which they put into effect.

218 It must be recognised that such a limitation of jurisdiction is necessary as a corollary to the
prnciples identified above, mn the Court’s examination of the relationship between the
international legal order under the United Nations and the [Union] legal order.

219 As has already been explained, the resolutions of the Security Counail at 1ssue were adopted
under Chapter VI of the Charter of the Umited Nations. In these crcumstances,
determining what constitutes a threat to international peace and security and the measures
required to maintain or re-establish them 1s the responsibility of the Security Council alone
and, as such, escapes the jurisdiction of national or [Umon| authorities and courts, subject
only to the inherent nght of individual or collective self-defence mentioned in Article 51 of
the Charter.

220 Where, acting pursuant to Chapter VII of the Charter of the United Nations, the Security
Council, through its Sanctions Committee, decides that the funds of certain individuals or
entities must be frozen, its decision 1s binding on the members of the United Nations, in
accordance with Article 48 of the Charter.

221 In light of the considerations set out in paragraphs 193 to 204 abaove, the clain that the Court
of First Instance has junisdiction to review mdirectly the lawtulness of such a decsion
according to the standard of protection of fundamental rights as recognised by the [Union]
legal order, cannot be justified either on the basis of nternational law or on the basis of
[Union] law.

222 First, such jurisdiction would be incompatible with the undertakings of the Member States
under the Charter of the Umited Nations, espeaally Articles 25, 48 and 103 thereof, and also
with Article 27 of the Vienna Convention on the Law of Treaties [concluded in Vienna on

25 May 1969].

223 Second, such junsdiction would be contrary to provisions both of the [lreaty on the
Functionmg of the European Union], especially [Artide 5 TEU], [the second and thurd
paragraphs of Article 4(3) TEU], [Article 347 TFEU] and the first paragraph of [Article 351
TFEU], and of the Treaty on European Umion, i particular [Article 13(2) TEU], mn
accordance with which the [Union] judicature is to exercise its powers on the conditions and
for the purposes provided for by the provisions of the [Treaty on the Functioning of the
European Union] and the Treaty on European Unicn. It would, what is more, be
mncompatible with the prnaple that the [Union]’s powers and, therefore, those of the Court
of First Instance, must be exercised in compliance with mternational law (Case C-286/90
DPontsen and Diva Navigation [1992] ECR 1-6019, paragraph 9, and Case C-162/96 Racke [199]
ECR 1-3655, paragraph 45).



224 It has to be added that, with particular regard to [Article 351 TFEU] and to Article 103 of the
Charter of the United Nations, reference to mfringements ether of fundamental rights as
protected by the [Union] legal order or of the principles of that legal order cannot affect the
validity of a Secunty Counail measure or its effect in the terntory of the [Union]| (see, by
analogy, Case 11/70 Infernationale Handelsgesellschaft [1970] ECR 1125, paragraph 3; Case
234/85 Kelfer [1986] ECR 2897, paragraph 7, and Joined Cases 97/87 to 99/87 Dow Chewical
Thévica and Others v Commrission [1989] ECR 3165, paragraph 38).

225 It must therefore be considered that the resolutions of the Security Couneil at issue fall, in
punciple, outside the ambit of the Court’s judicial review and that the Court has no
authority to call m question, even indirectly, their lawfulness in the light of [Union] law. On
the contrary, the Court 15 bound, so far as possible, to interpret and apply that law in a
manner compatible with the obligations of the Member States under the Charter of the
United Nations.”

87 In Kadi, paragraph 226, and Yusuf and Al Barakaat, paragraph 277, the Court of First Instance found
that it was, none the less, empowered to check, indirectly, the lawfulness of the resolutions of the
Security Council in question with regard to jus cogens, understood as a body of higher rules of
public mtemational law binding on all subjects of mtemational law, mcluding the bodies of the
United Nations, and from which no detogation is possible.

88 In paragraphs 227 to 231 of Kadi, drawn up in terms identical to those of paragraphs 278 to 282 of
Yausuf and Al Barakaat, the Court of First Instance held as follows:

227 In this connection, it must be noted that the Vienna Convention on the Law of Treaties,
which consalidates the customary international law and Article 5 of which provides that 1t 1s
to apply “to any treaty which 1s the constituent instrument of an international organisation
and to any treaty adopted within an international organisation™, provides in Article 53 for a
treaty to be void if it conflicts with a peremptory norm of general internaticnal law (jus
cogens), defined as “a norm accepted and recogrised by the international [Union] of States
as a whole as a norm from which no derogation is perrmitted and which can be modified
only by a subsequent norm of general international law having the same character”. Sirmularly,
Article 64 of the Vienna Convention provides that: “If a new peremptory norm of general
mternational law emerges, any existing treaty which 1s in conflict with that norm becomes
void and terminates”.

228 Furthermore, the Charter of the United Nations itself presupposes the existence of mandatory
principles of international law, in particular, the protection of the fundamental rights of the
human person. In the preamble to the Charter, the peoples of the United Nations declared
themselves determined to “reaffirm faith in fundamental human rghts, in the dignity and
worth of the human person”™. In addition, it is apparent from Chapter I of the Charter,
headed “Purposes and Princples”, that one of the purposes of the United Nations s to

encourage respect for human nghts and for fundamental freedoms.

229 Those prncples are binding on the Members of the United Nations as well as on its bodies.
Thus, under Article 24(2) of the Charter of the United Nations, the Security Counal, in
discharging its duties under its primary responsibility for the maintenance of mtemational
peace and security, is to act “in accordance with the Purposes and Principles of the United
Nations”. The Securnty Counal’s powers of sanction in the exercise of that responsibility
must therefore be wielded in compliance with international law, particularly with the
purposes and principles of the United Nations.

230 International law thus permits the inference that there exists one limit to the principle that
resolutions of the Security Counal have binding effect: namely, that they must cohserve the
fundamental peremptory provisions of jus cogens. If they fail to do se, however improbable



that may be, they would bind neither the Member States of the United Nations nor, in
consequence, the [Union].

231 The indirect judicial review carried out by the Court in connection with an action for
annulment of a [Union| act adopted, where no discretion whatsoever may be exerased, with
a view to putting into effect a resolution of the Secunty Council may therefore, highly
exceptionally, extend to deterrmming whether the supernior rules of mternational law falling
within the ambit of jus cogens have been observed, in particular, the mandatory provisions
concerning the universal protection of human rights, from which neither the Member States
nor the bodies of the United Nations may derogate because they constitute “intransgressible
prnciples of intemnational customary law” (Advisory Opinion of the International Court of
Justice of 8 July 1996, The Legality of the Threat or Use of Nudlear Weapons, Reports 1996,
p- 226, paragraph 79; see also, to that effect, Advocate General Jacobs’s Opimon in Case
C-84/95 Bogphorus [1996] ECR 1-3953, paragraph 65)”

89 Firstly, with particular regard to the alleged breach of the fundamental night to respect for property,

the Court of Tirst Instance considered, in Kadi, paragraph 237, and Ywsaf and Al Barakaat,
paragraph 288, that it fell to be assessed whether the freezing of funds provided for by the
contested regulation, as amended by Regulation Neo 561/2003, and, indirectly, by the resolutions of
the Secutity Council put into effect by those repulations, infringed the applicant’s fundamental
rights.

90 In Kadi, patagraph 238, and Yausuf and Al Barakaat, paragraph 289, the Court of First Instance decided

91 In

92 In

that such was not the case, measured by the standard of vmiversal protection of the fundamental
nghts of the human person covered by jus cogens.

Kadi, patagraphs 239 and 240, and Ywsuf and Al Barakaat, paragraphs 290 and 291, the Court of
First Instance held that the exemptions to and derogations from the obligation to freeze funds
provided for in the contested regulation as a result of its amendment by Regulation No 561/2003,
itself putting into effect Resolution 1452 (2002), show that it is neither the purpose nor the effect
of that measure to submit the persons entered in the summary list to inhuman or degrading
treatment.

Kadi, paragraphs 243 to 251, and Yusaf and Al Barakaat, paragraphs 294 to 302, the Court of First
Instance held, in addition, that the freezing of funds did not constitute an arbitrary, inappropriate
or disproportionate interference with the right to private property of the persons concerned and
could not, therefore, be regarded as contrary to jus cogens, having regard to the following facts:

— the measures in question pursue an objective of fundamental public interest for the international
[Union], that is to say, the campaign against international terrorism, and the United Nations
are entitled to undertake protective action against the activities of terrorist organisations;

— freezing of funds 1s a temporary precautionary measure which, unlike confiscation, does not
atfect the very substance of the right of the persons concerned to property in their financial
assets but only the use thereof;

— the resolutions of the Security Council at 1ssue provide for a means of reviewing, after certain
petiods, the overall systemn of sanctions;

— those resolutions set up a procedure enabling the persons concerned to present their case at any
time to the Sanctions Commuttee for review, through the Member State of their nationality
or that of their residence.

93 As regards, secondly, the alleged breach of the nght to be heard, and more particulatly, first, the

applicants’ alleged right to be heard by the [Union] mstitutions before the contested regulation had



been adopted, the Court of First Instance held as follows in paragraph 258 of Kadi, to which
paragraph 328 of Yusuf and Al Barakaot cotresponds, mutatis mutandis:

In this instance, as is apparent from the preliminary observations above on the relaticnship
between the international legal order under the United Nations and the [Umon| legal order, the
[Umion| institutions were required to transpose into the [Union| legal order resclutions of the
Security Council and decisions of the Sanctions Commuttee that m no way authorised them, at the
time of actual mmplementation, to provide for any [Union| mechanism whatsoever for the
examination or re-examination of individual situations, since both the substance of the measures in
question and the mechanisms for re-examination (see paragraphs 262 et seq. ...) fell whoelly within
the purview of the Secunty Counal and its Sanctions Commuttee. As a result, the [Umon]
mstitutions had no power of investigation, no opportunity to check the matters taken to be facts by
the Security Counal and the Sanctions Commuttee, no discretion with regard to those matters and
no discretion either as to whether it was appropriate to adopt sanctions vis-a-vis the applicants.
The prneiple of [Union] law relating to the right to be heard cannoct apply in such circumstances,
where to hear the person concermed could not i any case lead the institution to review 1ts position.”’

94 The Court of First Instance concluded in Kadi, paragraph 259, that the Counal was not obliged to
hear the applicant on the subject of lus inclusion in the list of persons and entities atfected by the
sarictions, in the context of the adoption and mnplementation of the contested regulation and, in
Yausuf and Al Barakaat, paragraph 329, that the Counal was not obliged to hear the applicants
before the contested regulation was adopted.

95 With regard, second, to breach of the applicants” alleged right to be heard by the Sanctions Comumittee
mn comnection with ther mclusion in the summary list, the Court of First Instance held in
paragraph 261 of Kadi and paragraph 306 of Yuswuf and Al Barakaat that no such nght was provided

for by the Security Council’s resolutions at issue.

96 It further held in Yasuf and Af Barakaat, paragraph 307, that no mandatory rule of public international
law requires a prior hearing for the persons concerned in circumstances such as those of the case in
point.

97 The Court of First Instance observed, moreover, that although the resolutions of the Security Counal
concerned and the subsequent regulations that put them into effect in the [Union| do not provide
for any right of audience for individual persons, they nevertheless set up a mechanism for the re-
examination of individual cases, by providing that the persons concerned may address a request to
the Sanctions Commuittee, through their national authorities, in order either to be removed from
the surmmary list or to obtain exemption from the freezing of funds (Kad, paragraph 262, and Yusuf
and Al Barakaat, paragraph 309).

98 Referring, in Kadi, paragraph 264, and in Yausuf and Al Barakaat, paragraph 311, to the ‘Guidelines of
the [Sanctions] Committee for the conduet of its work’, as adopted by that committee on 7
November 2002 and amended on 10 April 2003 (‘the Sanctions Committee’s Guidelines?), and, in
Eadi, paragraph 266, and Yusuf and Al Barakast, paragraph 313, to various resolutions of the
Security Council, the Court of First Instance noted, in those paragraphs, the importance attached
by the Security Council, in so far as possible, to the fundamental rights of the persons entered m
the hist, and especially to their right to be heard.

99 In Kadi, paragraph 268, and 1 Yusuf and Al Barakaat, paragraph 315, the Court of First Instance found
that the fact, noted in the previous paragraph of both judgments, that the re-exammation
procedure confers no rght directly on the persons concerned themselves to be heard by the
Sanctions Commuttee - the only authority competent to give a decision, on a State’s petition, on the
re-examination of their case - with the result that those persons are dependent, essentially, on the
diplomatic protection afforded by the States to their nationals, is not to be deemed improper in the
light of the mandatory prescriptions of the public international order.



100 The Court of First Instance added that 1t 1s open to the persons involved to bring an action for
judicial review based on domestic law, indeed even directly on the contested repulation and the
relevant resolutions of the Security Council which it puts into effect, against any wrongful refusal
by the competent national authority to subrmt their cases to the Sanctions Comrmuttee for re-

examination (Kadi, paragraph 270, and Yusuf and Al Barakaat, paragraph 317).

101 The Court of First Instance held, in addition, that in circumnstances such as those of the cases mn
point, in which what 1s at issue is a temporary precautionary measure restricting the availability of
the applicants’ property, observance of the fundamental rights of the persons concerned does not
require the facts and evidence adduced agamst them to be communicated to them, once the
Security Council or its Sanctions Committee is of the view that there are grounds concerming the
mternational [Union|’s secunty that militate agamst it (Kadi, paragraph 274, and Yasuf and Al
Barakaat, paragraph 320).

102 Having regard to those considerations, the Court of First Instance held n Kad, patagraph 276, and
Yasuf and Al Barakaat, paragraph 330, that the applicants’ plea alleging breach of the right to be

heard must be rejected.

103 Lastly, with regard to the plea alleging breach of the rght to effective judicial review, the Court of
First Instance found as follows in paragraphs 278 to 285 of Kadi, drawn up in terms essentially
wdentical to those of paragraphs 333 to 340 of Yusuf and Al Barakaat:

278 In the circumstances of this case, the applicant has been able to bring an action for antulment

before the Court of First Instance under [Article 263 TFEU].

279 In dealing with that action, the Court carries out a complete review of the lawfulness of the
contested regulation with regard to observance by the institutions of the rules of junsdiction
and the rules of external lawfulness and the essential procedural requirements which bind
their actions.

280 The Court also reviews the lawfulness of the contested regulation having regard to the Security
Council’s regulations which that act is supposed to put into effect, in particular from the
viewpeints of procedural and substantive appropriateness, internal consistency and whether
the regulation is proportionate to the resolutions.

281 Grving a decision pursuant to that review, the Court finds that it 15 not disputed that the
applicant is indeed one of the natural persons entered in the summary list on 19 October
2001.

282 In thus action for annulment, the Court has moreover held that 1t has junisdiction to review the
lawfulness of the contested repulation and, indirectly, the lawfulness of the resolutions of
the Secunity Council at issue, in the light of the higher miles of international law falling
within the ambit of jus cogens, in particular the mandatory prescriptions concermung the
uriversal protection of the rights of the human person.

283 On the other hand, as has already been observed in paragraph 225 above, it 1s not for the
Court to review indirectly whether the Secunty Council’s resolutions in question are

themselves compatible with fundamental rights as protected by the [Union| legal order.

284 Nor does it fall to the Court to venfy that there has been no error of assessment of the facts
and evidence relied on by the Security Council in suppoert of the measures it has taken ox,
subject to the limited extent defined mn paragraph 282 above, to check indirectly the
approptiateness and proportionality of those measures, It would be impossible to carry out
such a check without trespassing on the Security Council’s prerogatives under Chapter VII
of the Charter of the Umted Nations m relation to determining, first, whether there exists a
threat to international peace and security and, second, the appropriate measures for



confronting or settling such a threat. Moreover, the question whether an individual or
ofgarisation poses a threat to international peace and security, like the question of what
measures must be adopted vis-4-vis the persons concerned in order to frustrate that threat,
entails a political assessment and value judgments which mn principle fall within the exclusive
competence of the authority to which the international [Union] has entrusted primary
responsibility for the maintenance of ternational peace and security.

285 It must thus be concluded that, to the extent set cut in paragraph 284 above, there 1s no
judicial remedy available to the applicant, the Security Council not having thought it
advisable to establish an independent international court responsible for ruling, in law and
on the facts, m actions brought agamst mdividual decisions taken by the Sanctions
Committee.’

104 In Kadi, paragraph 268, and Yusuf and Al Barakaat, paragraph 315, the Court of First Instance held
that any such lacuna in the judicial protection available to the applicant is not in itself contrary to
Jus cogens.

105 In this respect, the Court of First Instance found as follows in paragraphs 288 to 290 of Kadi, drawn
up in terms essentially identical to those of paragraphs 343 to 345 of Yasuf and Al Barakaat:

288 In this mstance, the Court considers that the hmitation of the applicant’s right of access to a
court, as a result of the immunity from jurisdiction enjoyed as a rule, in the domestic legal
order of the Member States of the United Nations, by resolutions of the Security Council
adopted under Chapter VII of the Charter of the United Nations, m accordance with the
relevant principles of international law (in particular Articles 25 and 103 of [that] Charter), is
mherent in that right as it 1s guaranteed by jus cogens.

289 Such a hmitation 15 justified both by the nature of the decisions that the Security Council 15 led
to take under Chapter VII of the Charter of the United Nations and by the legitimate
objective pursued. In the arcumstances of this case, the applicant’s interest in having a court
hear his case on its merits is not enough to cutweigh the essential public interest in the
maintenance of mternational peace and secunty m the face of a threat cleady identified by
the Secunty Council m accordance with the Charter of the United Nations. In this regard,
special significance must attach to the fact that, far from providing for measures for an
unlimited period of application, the resolutions successively adopted by the Security Council
have always provided a mechanism for re-examining whether it is appropriate to maintain
those measures after 12 or 18 months at most have elapsed ...

290 Last, the Court considers that, m the absence of an international court having jurisdiction to
ascertain whether acts of the Security Council are lawtul, the setting-up of a body such as
the Sanctions Committee and the opportunity, provided for by the legislation, of applying at
any time to that commuttee m order to have any individual case re-examined, by means of a
procedure invelving both the “petitioned government” and the “designating
government” ..., constitute another reasonable method of affording adequate protection of
the applicant’s fundamental nights as recogrused by jus cogens.’

106 Consequently the Court of First Instance disnmussed the pleas alleging breach of the right to effective
judicial review and, as a result, the actions in their entirety.

Forms of order sought by the parties to the appeal
107 By his appeal, Mr Kadi claims that the Court should:

— set aside 1 whole the judgment in Kad?;



— declare the contested regulation null and void, and

— order the Council and/or the Commission to pay the costs in this appeal and those meurred m
the proceedings before the Court of First Instance.

108 By its appeal, Al Barakaat claims that the Court should:
— set aside the judgment in Yasaf and Al Barakaat,
— declare the contested regulation null and void, and

— order the Council and the Commission to pay the costs relating to the present appeal and to the
proceedmgs before the Court of First Instance.

109 The Counal contends in both cases that the Court should reject the appeal and order the appellant
to pay the costs.

110 In Case C-402/05 P the Commission contends that the Court should:

— declare that none of the grounds of appeal put forward by the appellant is capable of impugning
the operative part of the judgment mn Kadi, and replace the grounds of that judgment with
those proposed in its response;

— in consequence, reject the appeal; and
— order the appellant to pay the costs.
111 In Case C-415/05 P the Comrmnission contends that the Court should:
— reject the appeal in its entirety, and
— order the appellant to pay the costs.
112 The United Kingdom has brought a cross-appeal contending that the Court should:
— dismiss the appeals, and

— set aside that part of the judgments under appeal which deal with the question of jus cogens, that
is to say, paragraphs 226 to 231 of Kadi and paragraphs 277 to 281 of Yausaf and Al Barakant.

113 The Kingdom of Spain, granted leave to mtervene in support of the forms of order sought by the
Counail by orders of the President of the Court of 27 April 2006 [Case C-402/05 Py and 15 May
2006 (Case C-415/05 P), contends that the Court should:

— reject the appellants” appeals in their entirety and uphold in their entirety the judgments under
appeal, and

— order the appellants to pay the costs;

— disrruss the Commussion’s contentions in relation to the first ground of each appeal, upholding

the judgments under appeal, and

— order the Commission to pay the costs;



— in the alternative, if the Court should set aside the judgment under appeal and, consequently,
annul Regulation No 881/2002, order the effects of that regulation to be maintained,
pursuant to [Article 264 TFEU], until a new regulation is adopted replacing it.

114 The French Republic, granted leave to intervene in support of the forms of order sought by the
Council by orders of the President of the Court of 27 April 2006 (Case C-402/05 P) and 15 May
2006 (Case C-415/05 P), contends that the Court should:

— reject the appellants® appeals, allow the cross-appeal of the United Kingdom and carry out a
substitution of the grounds as regards the part of the judgments under appeal which

concermns jus cogens, and
— order the appellants to pay the costs.

115 The Kingdom of the Netherlands, granted leave to intervene in support of the form of order sought
by the Counal by orders of the President of the Court of 27 April 2006 (Case C-402/05 P)and 15
May 2006 (Case C-415/05 P), contends in both cases that the Court should dismiss the appeal,
with the proviso that there should be substitution of the grounds with regard to the scope of the

review of legality or, alternatively, to the question whether norms of jus cogens have been infringed.

The grounds of challenge to the judgments under appeal

116 Mr Kadi puts forward two grounds of appeal, the first alleging lack of any legal basis for the
contested regulation and the second concerning breach of several rules of international law by the
Court of Dirst Instance and the consequences of that breach as regards the assessment of his
arguments relating to the nfringement of certain of his fundamental rights which he pleaded
before the Court of First Instance.

117 Al Barakaat puts forward three grounds of appeal, the first alleping lack of any legal basis for the
contested regulation, the second mfringement of [Article 288 TFEU] and the third infringement of
certain of its fundamental nights.

118 In its cross-appeal the United Kingdom puts forward a single ground relating to the ertor of law
allegedly committed by the Court of First Instance in concluding in the judgments under appeal
that it was competent to consider whether the Secunty Council’s resolutions at issue were
compatible with the rules of jus cogens.

Concerning the appeals

119 By order of 13 November 2007 the President of the Court ordered the name of Ahmed Al Yusuf to
be struck from the Court’s register m response to his abandonment of the appeal that he had
brought jomntly with Al Barakaat in Case C-415/05 P.

120 The parties and the Advocate General having been heard in this regard, it 1s approprate, on account
of the connection between them, to join the present cases for the purposes of the judgment, in
accordance with Article 43 of the Rules of Procedure of the Court.

Concerning the srounds of appeal relating to the legal basis of the contested regulation

Arguments of the parties



121 By his first ground of appeal Mr Kadi claims that the Court of First Instance erred in law when it
held, in paragraph 135 of Kadi, that it was possible for the contested regulation to be adopted on
the joint basis of [Articles 75, 215 and the first sentence of 352(1) TFEU].

122 That plea falls mto three parts.

123 In the first part Mr Kadi maintamns that the Court of First Instance erred in law m ruling that
[Articles 75 and 215 TFEU] could be regarded as constituting a partial legal basis for the contested
regulation. Furthermore, the Court of First Instance did not explain how those provisions, which
can provide a basis only for measures against third countries, could be envisaged, together with
[the first sentence of Article 352(1) TFELU], as the legal basis of the contested regulation, when the

latter contains only restrictive measures directed against individuals and non-State entities.

124 In the second part, Mr Kadi asserts that, if [Articles 75 and 215 TFEL] were nevertheless to be held
to constitute a partial legal basis for the contested regulation, the Court of First Instance erred in
law because it misconstrued [Article 215 TFEU] and its function as a ‘budge’, for that article in no
arcumnstances includes the power to take measures mtended to attain an objective of the ElJ

Treaty.

125 In the third part, Mr Kadi arpues that the Court of First Instance erred in law by mterpreting [the
tirst sentence of Article 352(1) TFEU] inn such a way that that article might provide a legal basis for
legislation for which the necessary powers have not been provided m the [FEU| Treaty and which
was not necessary i order to attain one of the [Union|’s objectives. In Kadi, paragraphs 122 to 134,
the Court of First Instance wrongly assimulated the objectives of the two integrated but separate

legal orders constituted by the Union and the [Union| and thus musinterpreted the limitations of
[the first sentence of Artidle 352(1) TFEU].

126 Furthermore, such a view 1s, to lus muind, incompatible with the paneiple of conferred powers lad
down in [Article 5 TEU]. It follows from paragraphs 28 to 35 of Opinion 2/94 of 28 March 1996
(ECR 1-1759) that the fact that an objective is mentioned in the Treaty on European Union cannot
make good the lack of that objective in the list of the objectives of the [Treaty on the Functioning
of the European Union).

127 The Counci and the French Republic contest the first part of Mr Kadi’s fist ground of appeal,
arguing inter alia that the reference to [Articles 75 and 215 TFEU] in the legal basis of the
contested regulation 1s warranted by the fact that those provisions enact restrctive measures whose
ambit was to be extended, by means of recourse to [the first sentence of Article 352(1) TFEU], to
persons or non-State entities that were not, therefore, covered by those two articles.

128 For its part, the United Kingdom maintains that [the first sentence of Article 352(1) TFEU] was used
as a means of supplementing the instrumental powers provided for by [Articles 75 and 215 TTEU],
those articles not constituting, therefore, a partial legal basis for the contested regulation. The
Kingdom of Spain raises in essence the same line of arpurment.

129 With regard to the second part of that ground of appeal, the Council maintains that the raison d’étre
of the bndge provided for m [Article 215 TFEU] 1s preasely to give it the power to adopt
measures intended to attamn an objective of the EU Treaty.

130 The Kingdom of Spain, the French Republic and the United Kingdem maintain that it is [the first
sentence of Article 352(1) TFEU], and not [Articles 75 and 215 TFEU], that enabled the adoption
of restrictive measures aimed at individuals and non-State entities, so enlarging the ambit of those
two articles.

131 So far as the third part of Mr Kadi’s first ground of appeal 15 concerned, the Counail argues that the
whole point of the bridge provided by [Article 215 TFEU] is, exceptionally, to use those powers



conferred on the [Union| to impose economic and financial sanctions for the purpose of attaining
an objective of the CFSP, and so of the Union, rather than a [Union] objective.

132 The Uruted Kingdom and the Member States intervening in the appeal broadly support that position.

133 The United Kingdom clarifies its position by stating that, in its view, the action provided for by the
contested regulation can be regarded as contributing to the attainment, not of an chjective of the
Union but of an objective of the [Union|, namely, the implicit and purely instrumental cbjective
underlying [Articles 75 and 215 TFEU] of providing effective means of giving effect, exclusively by
way of coercive economic measures, to acts adopted under the power conferred upon the Union

by Title V of the EU Treaty.

134 According to that Member State, when attainment of that instrumental objective requires forms of
economic coercion going beyond the powers speafically conferred on the Councail by [Articles 75
and 215 TFEU], 1t 1s approprate to have recourse to [the first sentence of Article 352(1) TFEU] to
supplement those powers.

135 The Commission, having declared that it had reconsidered its point of view, argues, primarily, that
[Articles 75 and 215 TFEU], having regard to their wording and context, constituted in themselves
approprate and sufficient legal bases for the adoption of the contested regulation.

136 In this connection the Comumussion raises the following arguments:

— the wording of [Article 215 TTEU] 1s sufficently broad to cover economic sanctions against
individuals — provided that they are present in or otherwise associated with a third country.
The expression ‘economic relations’ covers a vast range of activities. Any ecenomuc sanction,
even directed at a third country, such as an embargo, directly affects the individuals concerned
and the country only indirectly. The wording of [Article 215 TFEU], especially the term ‘n
part’, does not call for a partial measure to be directed against a particular section of the
countries in question, such as the government. Allowing, as it does, the [Union| to break off
completely economic relations with all countnes, that provision must also authorise it to
interrupt economic relations with a limited number of mndividuals in a limited number of
countries;

—  the fact that similar words are used in Article 41 of the Charter of the United Nations and in
[Article 215 TFEU] shows that the authors of that latter provision clearly intended to provide
a platform for the implementation by the [Unmion] of all measures adopted by the Secunty
Couneil that call for action by the [Union];

—  [Article 215 TTEU] puts m place a procedural bridge between the [Union] and the Unicn, but
seeks neither to increase nor to reduce the ambit of [Union] competence. As a result, that
provision has to be interpreted as broadly as the relevant [Union] powers.

137 The Commission mamtains that the measures at issue fall within the ambit of the common
commercial policy, having regard to the effect on trade of measures prohibiting the movement of
economic resources, and even that those measures constitute provisions relating to the free
movement of capital, since they involve the prohibition of transferring economic resources to
individuals in third countries.

138 The Comumussion also argues that it is clear from [Article 63(1) and (2) TFEU] that movements of
capital and payments between the [Union| and third countries fall within [Union] competence, the
Member States being able to adopt sanction measures only within the framework of Article 60(2)
EC [repealed] and not of [Article 65(1)(b) TFEU].



139 In consequence, the Commission believes that recourse may not be had to [the first sentence of
Article 352(1) TFEU] for the adoption of the contested repulation, since power to act is provided
for in [Articles 75 and 215 TFEU]. The Commission, referring in particular to Case C-94/03
Commeission v Couneil [2006] ECR [-1, paragraph 35, argues that those articles provide the basis for
the main or predominant component of the contested regulation, in relation to which other
components such as the freezing of the assets of persons who are both nationals of Member States
of the Union and associated with a foreign terrorist group are merely secondary.

140 Alternatively, the Commussion contends that, before resorting to [the first sentence of Article 352(1)
TFEU], it 1s necessary to examine the applicability of the articles of the [Treaty on the Functioning
of the European Union] dealing with the common commerdal policy and the free movement of
capital and payments.

141 In the further alternative, 1t mamtains that, if [the first sentence of Article 352(1) TFELU] were to be
held to be the legal basis of the contested regulation, it would be the sole legal basis, for recourse
to that provision must be based on the consideration that action by the [Unien| 1s necessary m
order to attain one of the objectives of the [Urnion| and not, as the Court of First Instance held, the
objectives of the EU Treaty in the sphere of external relations, i this case the CFSP.

142 The [Union| objectives involved in this instance are the commen commercial policy, mentioned in
[Article 3 TEU], and the free movement of capital, referred to by implication in [Article 3 TEU],
read i conjunction with the relevant provisions of the [T'reaty on the Functioning of the FEuropean
Union|, namely those contamed in [Article 63 TFEU] relating to the free movement of capital to
and from third countries. The measures at issue, producng effects on trade, regardless of the fact
that they were adopted in pursuit of foreign policy objectives, fall within the ambit of those [Union|

objectives.

143 Mr Kadi, the Kingdom of Spam, the French Republic and the United Kingdom, contest the view
principally put forward by the Commussion, objecting as follows:

— 1t is an extensive interpretation of [Articles 75 and 215 TFEU] musconstrumng the radically
ditferent and new nature of what are known as the ‘smart’ sanctions i question, i that they
are no longer linked to any third country, and a hazardous mterpretation, for those articles
were introduced at a time when such a link was a feature of sanctions;

—  unbike the ‘smart’ sanctions in question, a total embargo is essentially directed against the
milers of a third country on whom such a measure is designed to exert pressure, and only
indirectly against economic operators in the country concerned, so that it cannot be argued
that all sanctions, incdudmng embargoes, are promanly directed at mndividuals;

—  unlike Article 41 of the Charter of the United Nations, [Article 215 TFEU] is specifically
concermned with the interruption of economic relations Swith one or more third countries’, with
the result that no argument can be drawn from the sumilanty of the wording of those two
provisions;

—  JArticle 215 TFEU] 1s not just a procedural provision. [t institutes a specific legal basis and
procedure and clearly confers matenial competence upon the [Union];

—  the measures imposed by the contested regulation do not concern commercial relations
between the [Union| and third countries, and cannot, therefore, rely on the objective of the
common commercial policy;

—  the Court of First Instance correctly held that those measures do not help to avoid the risk of
obstacles to the free movement of capital and that Article 60(2) EC [repealed] cannct be used



as the basis for restrictive measures aimed at individuals or entities. That provision concerning

only measures against third countries, the measures at 1ssue could have been adopted only
pursuant to [Article 65(1)(b) TFEU].

144 The Commission’s alternative argument is also challenged by both Mr Kadi and the Kingdom of
Spain and the French Republic.

145 Recourse to [Articles 207 or 64(2) and (3) TFEU] 1s not permutted, given that the measures laid down
by the contested regulation do not concern commerdaal relations with third countries and do not

fall within the category of movements of capital referred to in [Article 64(2) and (3) TFEU].

146 Nor can it be argued that the contested regulation is designed to attain any [Union] objectives within
the meaning of [the first sentence of Article 352(1) TFEU]. The objective of the free movement of
capital 1s excluded, for application of the measure freezing funds prowvided for by that regulation 1s
not capable of giving rise to any credible and sericus danger of divergence between Member States.
The objective of the common commercial policy 1s not relevant either, given that the freezing of
the funds of an individual in no way linked to the government of a third country does not concern
trade with such a country and does not pursue an objective of commercial policy.

147 If the submission it prnapally advances should be accepted, the Comumission asks the Court, for
reasons of legal certainty and for the sake of the proper performance of the obligations undertaken
vis-a-vis the United Nations, to consider as defmitive the effects of the contested repulation as a
whole, pursuant to [Article 264 TFELI].

148 In the same situation, the Kingdom of Spain and the French Republic have also made a request to
that effect.

149 In contrast, Mr Kadi objects to those requests, claiming that the contested regulation constitutes a
serious breach of fundamental nghts. In any case, an exception must be made for persons who, like
the applicant, have already brought an action agamnst the regulation.

150 Al Barakaat’s first ground of challenge is that the Court of First Instance held in paragraphs 158 to
170 of Yausuf and Al Barakaat that it was possible for the contested regulation to be adopted on the
joint basts of [Articles 75, 215 and the first sentence of 352(1) TFEU].

151 In its view, the Court of First Instance erred in law when it held, in paragraphs 160 and 164 of that
judgment, that [Articles 75 and 215 TFEU] are not concerned solely with the performance of an
action by the [Union| but may also concern one of the objectives specifically assigned to the Union
by [Article 3 TEU], namely, the implementation of the CFSP.

152 Second, Al Barakaat criticises the Court of First Instance for finding, in paragraphs 112, 113, 115 and
116 of that judgment, that sanctions decided on against individuals for the purpose of influencing
economic relations with one or more third countries are covered by the provisions of [Articles 75
and 215 TFEU], and that that interpretation is justified both by considerations of effectiveness and
by humanitarian concerns.

153 The Council counters that the Court of First Instance was right to mile, in paragraph 161 of Yaswfand
Al Barakaat, that, by reason of the bridge supplied by [Articles 75 and 215 TFEU], sanctions laid
down on the basis of those provisions, as a result of the adoption of a common position or of a
joint action under the CFSP providing for the intermiption or reduction of the economic relations
of the [Union] with one or more third countries, are intended to attain the CFSP objective pursued
by those acts of the Union.



